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AIDS and Compulsions of Professional
Confidentiality: A Doctor's Dilemma
DAYAN KRISHNAN

On a fateful day in June 1981 the' U.S. Centre for Disease ControP announced the
first case of the Acquired Immune Deficiency Syndrome. By 1985 the first list went up to
14,519. Europe reported 945 cases offull blown AIDS by 1985 and Australia' had 140,
Canada had 202 cases as of February 1989. More than one and half million Americans
have been infected by AIDS and 89,6562 have died from AIDS. This new threat,
especially to medical science, had become a major social concern as the target groups of
this disease were Prostitutes, Needle Sharers and Homosexuals. The disease and its control
has become a socio legal concern as well. The discussion in this article is confmed to one
area of AIDS jurisprudence viz., the conflict between a doctor's duty to warn a patients
sexual partner that he has AIDS and a doctor's duty to maintain patient confidentiality. It
is necessary to point out at this stage that medical malpractice jurisprudence is yet to take
off in Indian law with the sole exception of the 1963 case of Dr. Trimbak v Dr.
Lakshman.3 This paper will therefore deal with the controversy in medical jurisprudence
that has arisen in Commonwealth and American jurisdictions on the delicate AIDS
question with special reference to ,medical malpractice.
Public policy concerns and common sense dictates tell us that a physician is under a
moral obligation, if not a legal one, to disclose and thereby warn an AIDS carriers sexual
partner that the carrier is infected with AIDS. However a confidential relationship exists
between a doctor and his patient. The challenge that the legal system and especially the
courts face is to strike a balance between an AIDS victims right to privacy and
confidentiality on one hand, and the public's desire to slow the spread of AIDS by
. establishing a duty to warn. Privacy concerns stem from the fact that AIDS primarily
strikes at already socially ostracised groups like homosexuals, drug abusers and prostitutes
and AIDS or suspicion of infection of it can lead to discrimination in employment
education, housing and medical treatmenr and social boycott.

AIDS
AIDS destroys a victim's natural immunity against disease. The human T.
lymphotrophic type III (HTLV-III) causes AIDS. A potential AIDS victim carries HTLVIII in his blood and semen. The carrier transfers the AIDS virus to another person through
sexual contact, shared hypodermic needles and blood transfusions. The AIDS virus is
transmitted primarily by sexual contact, prenatal contact and exposure to infected blood
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Report of the Presidential Commission on Human Immuno Defeciency Virus Epidemic (June. 1988).
(a) Jeff Glenney, "AIDS, a crisis in confidentiality". South California Law Review, Vol. 62. p. 1701
at p. 1704.
(b) Philip. J. Cook "Vice" 51 Law and contemporary problems J. Duke Univ. (Win. 88).
(c) Levine, M. "Contact tracing for HlV infection---A plea for privacy". 20 colum. Human righs Law
Rev. (1988).
AIR 1969 SC p. 128.
Jill Susanne Talbot. 'The conflict between a Doctor's duly to warn a patient's sexual partner that the
patient has AIDS and a Dcotor's duly to maintain patient confidentiality". Washington and Lee Law
Review, 355, 1988.
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through traces of the virus are found in sweat, saliva and tears of an infected individual.
Semen, blood and vaginal secretions and also breast milk are primary in the transmission
of AIDS because the concentrations of the virus in saliva and sweat are two low to make
transmission possible. The report of the Presidential Commission of Human Immune
Deficiency virus Epidemic (June 24, 1988) of the U.S. lists the following as the features
of AIDS.s
1.

The disease is caused by an unusual virus known as Human Immuno deficiency
virus or HTV which attacks the bodys immune system rendering it incapable of
fighting the deadly diseases. Over a period of years this virus is likely to cause
the infected person to develop AIDS.

2.

AIDS itself is the end stage of the HTV infection and earlier stages may be
without any signs of illness.

3.

The virus is transmissible to other people through the transfer of infected body
fluids viz., semen and blood.

4.

The infected person may be completely without symptoms and unaware of his or
her infection.

The above picture of this disease is enough to put us in the grip of panic. This is
made worse by the fact that most AIDS victims belong to sections of society which are
already stigmatised. The problem we face therefore is the imperative to prevent the spread
of the disease for which medical science provides no present cure and to balance it with
the other priority viz., to protect persons known to be infected from societal devastation.6

Breach

of Confidentiality

To illustrate the issue the following example is given which helps to pin point the
exact problem. Example "Patient" a male homosexual visits his doctor for a HTV
antibody test. Results indicate tests are positive and therefore patient can transmit the
doctor is aware that "Patient" is a dentist and is in contact with many patients. Th
question therefore is should the Doctor disclose this to the wife and the "Patient" clien s
virus.
is the
married
his wife
is unaware The
of following
the husbands
or
is he"Patient"
bound by
privilege
of confidence.
legalinfection.
analysis Further
of Engli t~ ,
American and other Commonwealth case law hopes to find an answer to solve this
dilemma.
The need of the obligation on the part of a doctor to protect a patients private
communication finds its roots in the Hippocratic oath. The oath provides that "everything
learnt by a physician during the course of a professional relationship with a patient 'that
should not be published abroad must remain confidential". This forms the basis of the
ethical standard till this day. This has become a part of common law and since Simonsen
v Swenson7 it has been ethical standard adopted in most American jurisdictions. In
Hammonds v Atena casualty Co.,s Connel CJ rules "Since the layman is unfamiliar with
the road to recovery he cannot sift the circumstances of his life and habits to determine
what information is pertinent to his health. As a consequence he must disclose all
5
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(a) Marcia Neave, "A1DS--Confidentiality and the duty to warn", 9 Tasmania Law Review, 1987.
(b) Mcuril, M. and Robert, G.N. "AIDS an overview of British, Australian and America1l
responses", 14 HOF. L. Rev. 107 (1985).
(c) "Right of privacy: Relation of right or concept or privacy to rights specified in the
constitution". 43 LED F. 2 871.
(d) Fredrickson, R.S. "Tort Liability for AIDS "24 HO.L. Rev. 957 1988.
Supra 4.
104 Neb 224, 226, 1920.
1965 243 F. Supp. 793.
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incriminating" .

with his doctor even that which is disgraceful
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To promote full disclosure the medical profession extends the promise of secrecy.
The declaration of Geneva, adopted by the World Medical Association expresses the same
views as it has included as one of its clauses, "I will respect the Secrets which are
confided in me even after the patient has died". The landmark decision in the
Commonwealth World in this regard remains the NewZealand case of Duncan v Medical
Practitioners Committee9 where breach of confidentiality was held to be professional
misconduct. In England the cause of action called breach of confidentiality is based on
equity and therefore is based on the public interest requirement of maintaining confidence.
This is especially illustrated in the decisions in W v Egdeli and X Y.1O In the Egdell case
the court allowed the disclosure of confidential information given to a doctor by a mental
patient to the mental health authority, on the ground that the public interest involved in
confidentiality was waived as there existed a overriding public interest which required
disclosure. However in X v yu case the courts gave an injunction restraining publication
of a newspaper report that two doctors were infected with AIDS the conformation having
been smuggled out of the hospitals confidential records. Here the court held that
maintenance of confidence was required keeping the nature of the disease viz., AIDS in
mind. The law as it stands today in England is explained by Lord Guff in AG v
Guardian,12 the spy catcher case where it was held that the rule is confidentiality and
disclosure is an exception which will be allowed when an overriding public interest is
shown to waive the public interest which requires the protection of confidence. Atleast
after X v Y it seems that English Courts would prefer to protect confidential
communication
in AIDS cases, the rationale being, that this would help in better
treatment to the victims and would encourage them to seek medical aid keeping in mind
the groups affected by the disease and the social stigma faced by them.
The dilemma viz., whether to disclose AIDS related information so as to prevent the
spread of the disease vis a vis the duty of confidentiality has been faced in an acute form
in American jurisdictions. The right to privacy though not guaranteed by the American
constitution has become the sacred ideal oflhe American political and legal traditionP
The dictum of Roe v Vadel3 and Griswold has been explained to protect information in
Whalen v Roel4 and Nixon v Admn. of Gev Servicesls where it was held that the right to
privacy included a right
not to have private personal information collected or
disseminated without proper justifieation and safeguard. Though the Whalen court upheld
the constitutionality of the NY statute requiring reporting certain prescription drug users
names to the authorities. It recognised the right of confidentiality, but observed that the
intrusion in this case into privacy was not severe. The court, however while talking of
medical information opined, though as obiter that release to those who need to know is
justified. However in Katz v US,16 the court held that for the right to privacy to apply
there must be a legitimate expectation of privacy. It is obvious in the AIDS context that
a patient has a legitimate expectation that his doctor will keep private his infections
record, thereby protecting him from societal wrath. An interesting case however is the
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(1986) 1 NZLR P. 513.
(1988) 2 All ER 782.
(1988) 2 All ER 648.
(198g) 3 Aller 545.
410 U.S. 113.
429 U.S. 589.51 LED 2nd 64.
433 U.S. 425 (1977) 51 LED 2nd.
1967 U.S. 309.
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Virgina ruling in Plowman v US Dept. of ArmyP Plowman a civilian worker of the
Army was dismissed as he tested HTV positive and on an action based on the right to
privacy as the Commander confidentially communicated to other responsible personnel
that the employee had tested HTV positive, the court held that disclosure to medical
personnel is permitted. The Florida decision of Rasmussen v S. Florida Blood Services18
is another example in point. Here Rasumssen who was infected by AIDS owing to a
blood transfusion wanted disclosure of the names of the blood donors to the South Florida
Blood Services. The Supreme Court of Florida declared it necessary to balance the
competing interest that would be served by either granting or denying discovery. The
majority held that the donors privacy interests far outweighed the need to disclose. It is
clear therefore that American and English and other Commonwealth jurisdictions believe
in using the balancing test to determine the need for disclosure. However a new dimension
has developed putting doctors in a dilemma viz., the concept of the "Duty to Warn".

Duty to Warn
The duty to warn a third party who is likely to be infected has been held by various
jurisdictions as a part of doctor's duty to care. In Wojick v Aluminium Co. of America,19
the Court held that a doctor who knew or should have known that his patient had a
contagious disease had a duty to warn non-patient third parties who were at risk. The
Court wrote "In this case which involved T.B. infection the risk of the Plaintiff-wife
contracting tuberculosis from her husband when unaware was foreseeable by the Defendant
Doctor. The Defendant doctor's negligent conduct toward the Plaintiff husband under the
circumstances was negligence to the Plaintiffs wife". Courts have also found a duty to
warn in cases of syphillis. The most thought provoking however is the ruling of the
Californian Supreme Court in Tarasoff v Board of Regents of California. 20 In this case a
student Prusenjit Poddar had been treated for a mental health condition. In the course of
the treatment he told his psychologist that he intended to kill a woman who could have
been identified as Tatania Tarassoff. Two months later he murdered her. In an action for
wrongful death against the police, the psychologist and the University the Supreme Court
of California held that "though common law does not generally impose a duty on one
person to control the conduct of another or to warn those who might be endangered by
such conduct but recognised an exception where where the defendant stands ia some
special relation to either the person whose conduct needs to be controlled or in a
relationship to the foreseeable victim of that conduct". A doctor's relationship with his
AIDS patient clearly fits the above described relationship. The Tarassoff decision and
other duty to warn cases clearly indicate the fact that a doctor may in an AIDS scenario be
required to warn a potential victim but this duty is opposed by his duty of confidentiality
which assumes significance if his patient is AIDS infected due to the social factors
involved.

Indian

Law and the Travails

of Confidentiality

Indian legal development on AIDS is as premature as the spread and treatment of the
disease itself. As pointed out earlier there is a paucity of professional negligence cases
itself and to expect anything on AIDS is asking for too much. However whatever little
has been done in the AIDS context is highlighted here and future trends in this direction
are sought to be indicated. The first step in the AIDS direction came with the Amendment
to the Goa, Daman and Diu. Public Health Act, 1985 and the introduction of Sections
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698 F. Su:>p. 627 (Ed. v.a. 1988).
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500 So 2d. 533 Fla
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1987.
18 Misc. 2d. 740 NYS.
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17 Cal 3d 425 1<:76.
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2(15) and section 53(vii) which provide for isolation of AIDS victims. Section 53 clause
(vii), reads "In case of a person who is found to be positive for acquired immuno
deficiency syndrome by serological test, the government may isolate such person for such
period andlOr such period as may be considered necessary ... "21
This was followed by a Central Bill Termed as the AIDS Prevention
introduced into the Rajya Sabha on the 18th of August, 1989.

Bill, 1989

This bill in section 4 requires a Medical Practitioner to give information about AIDS
victims or HIV positive individuals.
Every registered Medical Practitioner who, ir. the course of his practice becomes
congnisant of the existence of any case of HIV infection in a person suffering from AIDS
or a drug addict in any private, or public dwelling, hospital, nursing home or any other
place shall give information of such person in such form and manner as may be
prescribed, and with the least practicable delay to the designated health ailthority within
whose local limits he is practising.
The AIDS bill therefore llnticipates the legal dilemma highlighted in the questions of
duty to warn versus disclosure but fails to produce any safeguard to the victim by
providing confidentiality guarantees.
The positive part of this proposed enactment is, however, section 7 which requires
health authorities to undertake counselling, health education and specialised treatment. But
all this is of no avail if confidentiality is not guaranteed as the victim will be unwilling
to even avail of medical help. Indian Law on AIDS Joday consists of a couple of state
amendments to respective Public Health Acts and a pending Central Bill. There is no case
law on medical malpractice in the context of AIDS, atleast no reported decision. However
when we are at such a premature stage in legal development, we have the urge to
speculate and forecast what the direction of "AIDS jurisprudence" will be in India when it
finally arrives. For this we must note the decision in Lucy D'souza v State of Bombay22 a
decision which is not on the question of confidentiality but on the constitutional validity
of the Amendment to the Goa Public Health Act. The decision assumes significance not
for the law laid down as it has no bearing on the present topic but the attitude of the
judiciary which may be an indicator of things to come. Here the division bench of the
Bombay High Court in its Goa bench upheld the validity of the Amendment in spite of
its isolation clauses. Further the court refused to consider the sensitive nature of the
disease, the social stigma attached to it and the peculiar character of its target groups. The
court was sadly ignorant of the WHO report on AIDS (1988) London convention and the
Report of the Presidential Commission on HIV pedemic (June 1988) which are regarded
as the most detailed academic treatises on the subject and instead chose to rely on an
article on AIDS paticrrt management in a journal of an American University belittling the
importance of counselling and confidentiality as AIDS prevention measures.
This decision shows an insensitive legislature coupled with a judiciary priding in
self-restraint. The Goa Act and the Central bill and the dangerous direction AIDS
jurisprudence is taking in this country is shown in Siddarth Gautham's words,23 "The bill
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For details see, Goa Daman and Diu Public Health Act, 1985 amended by Goa Act 13 of 1989.
AIR 1990 Born 355 (Goa Bench).
"Lawyers
(a) Siddartha Gauttam "The AIDS prevention Bill 1989: Protection or Prosecution?
collective 1989, Vol. P. 7.
(b) Anand Grover "AIDS Victims Isolated by the Law". Lawyers Collective 1989 P. 4 Vol.
(c) John. P. Darby "Tort liability for Transmission of the AIDS virus. Damages for the fear of AIDS
and Prospective AIDS "45 Washington and Lee L. Rev. 1985 (1988). -
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is a classic example of a Medical problem being used to further a puritanical, moralistic,
anti people agenda devoid of both common sense and compassion. It calls for large scale
testing without confidentiality and Jegitimises isolation", he further adds. "There are two
epidemics raging simultaneously, both crucial for us to understand-an
epidemic of a
transmissible lethal disease, AIDS and an epidemic of fear, hatred and prejudice against
groups of people already seen as outside the moral and economic parameters of the
"general population". At this stage of policy formulation itself we seem, insensitive. One
shudders to think what would happen when a confidentiality dilemma confronts courts
especially when homosexuality is a crime and prostitution illegal.
We are still at the stage of speculation, and too much of it would be unfair. One only
hopes that future legal development in the AIDS context in India will be influenced by
Commonwealth and American legal developments and will not follow the trend shown in
Lucy D'souza's case.

Conclusions
The right to confidentiality and right to privacy on one hand and the duty to warn on
the other, presents doctors dealing with AIDS patients with a confusing dilemma which
neither law nor medicine seems to solve. But in the interest of better medical services
courts should be reluctant to impose any duty on a doctor to warn a third party. This
would prevent AIDS victims shunning treatment for fear of disclosure but however this
rule should be waived when the doctor feels the patient is likely to indulge in reckless
behaviour which is likely to harm others. A possible solution would be for doctors to
intimate the public health authority who could determine whether disclosure is necessary
or not keeping in view the facts and circumstances of each case. To add a caveat, one must
never sideline the role of counselling and breach of confidence must be a rare occurrence.
This would prevent doctors from facing a legal dilemma adding to the medical one posed
by the mystery disease.
The above analysis has sought to highlight an issue which is being debated as one of
the crucial medico-legal problems facing the developed world today. The author has not
been able to given a comprehensive Indian perspective as AIDS as a disease itself is yet to
hit us as a major medico-legal problem. However evidence such as the AIDS positive test
results of the prostitutes rehabilitated by the Tamil Nadu Government from Bombay and
other AIDS cases warn us that the onslaught of AIDS is knocking at our doors. In this
era of preventive medicine this article is an attempt at preventive jurisprudence to enable
lawyers and doctors in this country to be prepared for the AIDS invasion.

(d) Krishna. D. "When preventive jurisprudence becomes preventive jurisprudence" The
stol)' of Lucy D'souza v Siale alGoa" Notes and comments students Advocate Vol. 3 1990 p. 77.
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